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UNITED STATES DISTRICT COURT 
EASTERN DISTRICT of TEXAS 
TYLER DIVISION 


Douglas/ Henderson/ 
Walker/ Burley/ Martin/ 

V . 

Davis/ et • al . 


^ Civil Action No. 6:17cv347 

§ Civil Action No. 6:17cv320 

o Civil Action No. 6:17cvl66 

§ 

Civil Action No. 6:17cv4^£? 
^ Civil Action No. 


REQUEST FOR CLASS-CERTIFICATION - REQUEST FOR SPECIAL MASTER 
REQUEST FOR JUDGE CLARK and MAGISTRATE MITCHELL TO VISIT COFFIELD UNIT 


COMES NOW/ Plaintiffs and similarly situated Prisoners, pursuant 
to Rules - 23 and 24 and 53 of the Fed.R.Civ.P., and moves this Court 
to certify these matters as a class-action/ and appoint a Special Master/ 
as well as visit the Coffield Unit them-selves, in order to see and 
feel what each of them are subjected to daily. 

Plaintiffs and similarly situated Prisoners aver that class-certifi¬ 
cation is proper because thousands (1/000) will be affected; and the 
request for a special Master has merit due to the complexity of the 
'Federal Questions' and the volume of discovery, and dispositive issue 
that the matter will generate. 

Plaintiffs and similarly situated Prisoners make these requests 
in light of COLE v. LIVINGSTON, No. 4:14cvl698, 2016 WL 328345 (S.D. Tex. 
June 14, 2016), the attached Human Rights report (Deadly Heat in Texas 

Prisons) from the University of Texas school of Law, and due to the 
fact that the majority of those similarly situated Prisoners signed 
below are taking medication, which the combination of the heat, sanita¬ 
tion, contaminated-water, sleep-deprivation causes a variety of physical 
and mental injuries. The Human rights Clinic concludes that: current 
heat conditions in TDCJ Facilities also violate inmate's constitutional 
right to be free from cruel and unusal punishment. Therefore, class- 
certification and appointment of a Special Master is the only mean, 
of protecting the interest of all members of the class. 

Plaintiffs and similarly situated Prisoners, prays the Court will, 
"GRANT" this motion in all respects, but failing that would strongly 
urge the Court to visit this unit and speak to us. 



FOR SUCH'WE PRAY. 
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This report does not represent the official positon of the School ofLa\4 cr ofTbc ^nrve-sity of Texas, and 
the views presented here reflect only the opinions of the individual assbcrs xsa or numan Rights Clinic. 
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(In order of first appearance) 
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Texas Commission on Jail Standards 
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International Covenant of Civil and Political Rights 
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American Declaration of the Rights and Duties of Man 

Inter-American Court of Human Rights 

Committee Against Torture 
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Executive Summary 

The Texas Department of Criminal Justice (TDCJ) is currently violating the human and 
constitutional rights of inmates in Texas by exposing them to dangerously high temperatures and 
extreme heat conditions. Extreme heat in TDCJ-run correctional facilities has long caused heat- 
related injuries and deaths of inmates during the hot Texas summers. Since 2007, at least 
fourteen inmates incarcerated in various TDCJ facilities across the state of Texas have died from 
extreme heat exposure while imprisoned. Many of these inmates had preexisting health 
conditions or were taking medications that rendered them heat-sensitive, yet properly cooled 
living areas were not provided to them by the TDCJ. These fourteen victims, along with other 
TDCJ prisoners and even TDCJ personnel, were and continue to be exposed to dangerously high 
heat levels on a regular basis. This practice violates Individuals’ human rights, particularly the 
rights to health, life, physical integrity, and dignity. 

In spite of repeated, serious, and egregious incidents, the TDCJ has yet to implement 
measures that effectively mitigate heat-related injurj' in inmate housing. While the TDCJ has 
installed fans and allowed for ventilation in inmate living areas, the Centers for Disease Control 
(CDC) has proven these measures to be ineffective in preventing heat-related injuries in very hot 
and humid conditions, such as those present in TDCJ facilities. Despite these findings, TDCJ 
facilities largely do not provide air conditioning to the living areas of the general inmate 
population, many of whom are serving time for non-violent offenses. At the same time, the 
TDCJ has spent money on air conditioning for its warden offices and for its armories. 
Additionally, the TDCJ has not promulgated any maximum temperature policies for inmate 
housing, even though the Texas Commission on Jail Standards and numerous other state 
departments of corrections across the country have done so. As a result, TDCJ inmates continue 
to suffer through Texas summers, and are forced to risk heatstroke and other heat-related injuries 
while incarcerated with the TDCJ. 

This Report, prepared by the Human Rights Clinic of the University of Texas School of 
Law, concludes that current conditions in TDCJ facilities constitute a violation of Texas’s duty 
to guarantee the rights to health, life, physical integrity, and dignity of detainees, as well as its 
duty to prevent inhuman or degrading treatment of its inmates. These duties have been affirmed 
by countless human rights bodies and instruments such as the United Nations Human Rights 
Committee, the Universal Declaration of Human Rights, the Inter-American Commission on 
Human Rights, and the American Declaration on the Rights and Duties of Man, to mention just a 
few. Many international human rights decisions have found that extreme heat similar to 
situations in Texas contributes to a finding of inhuman or degrading prison conditions. The 
TDCJ’s continued incarceration of inmates in extreme heat conditions violates its duties to 
inmates, and constitutes inhumane treatment of such prisoners in violation of international 
human rights standards. 

The Human Rights Clinic concludes that current extreme heat conditions in TDCJ 
facilities also violate inmates’ constitutional right to be free from cruel and unusual punishment. 
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The United Sises Cost of Appeals for the Fifth Circuit has recognized time and again that 
extreme he^ k constitute a violation of inmates’ Eighth Amendment rights. In a 

2012 case, a 63 vct oil Texas prisoner presented with a preexisting blood pressure condition, 
and was taking medicmicsi would affect his body’s ability to regulate temperature. The court 
decided th« a. jar% could conclude that a failure to provide air conditioning, among 

other thin^ so $1 incks-ssial with these conditions was a violation of the prisoner’s 
constitutional \fosi recently, the Middle District of Louisiana issued a decision in 2013 

condemning uk sear conditions in a Louisiana prison facility similar to those conditions 

present in TDCJ feciises as a violation of the Constitution. There is therefore clear and recent 
precedent ftr dossajciiig tte hot conditions in TDCJ facilities as violating the guarantees and 
rights of iiHnsss use Ei^th Amendment. 

Given HXTJ's current treatment of its prisoners is a violation of the Constitution 

and intemaaicHal law, the Human Rights Clinic recommends the following actions 

to immedialeh tbe TDCJ’s current practice of inhumane treatment of its prisoners in 

extreme he^ ccodkKfsr 

1. The Texas Efe^tmest of Criminal Justice should immediately codify and implement 
pre\ cHiaijvs pci3c> measures for the coming summer months to prevent exposing inmates 
to extreme neat conditions and, particularly, to avoid additional heat-related injuries and 
deaths. Permanent and adequate measures should, at the least, include installation of air 
conditioning units to keep temperatures in inmate housing areas below 85 °F. Until this is 
completed, TDCJ should take additional precautions to reduce the risk of injury and 
death, including; 

a. screening of all new inmates for health conditions or medications that 
ccssid tism more susceptible to heat-related illness; 

b. hmised^^ movement of more susceptible new inmates to housing areas that do 
mx smperatures exceeding 85 °F; 

c. If ses $ a safe temperature are not yet available, continuous monitoring of 

inmates which starts immediately after screening; 

(L Fressss mcsiitoring of any inmates housed in non-air-conditioned units when 
in inmate housing areas exceed 85 °F; 

e, sT constant inmate access to cool liquids and ice; and 

f I’Tkfcrs isoanentation of these practices, including number of inmates classified 
m to heat-related illness and quantity of cool liquids provided per 

2. In IK ksig either by promulgation of new TDCJ policy or by amendment of the 
Tq*^ Adnnnisrsiive Code, a maxiinum temperature standard should be set for all TDCJ 
faciTiiKs.^ Tns standard should mirror the standards promulgated by the Texas 
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Commissk® v* iai> Sisdards and the standards TDCJ currently has in place for the 
prison Se^zfkrally, the standard should follow widespread precedent and 

adopt a maxamEs sesiperature standard of 85 °F throughout its facilities, including in 
prison celts and hkxrsing areas. 

3. The TTXJ sd Texas Legislature should approve funding as necessary for 

instaUark® of air-conditioning at TDCJ prison facilities, as needed, to ensure 

tempermures a? ikx 85 °F. 

By coransiEsg bc ssessd the plight of TDCJ inmates subject to extreme heat, Texas and 
the Texas Dq»miess cT Ciinimal Justice are in violation of both international human rights 
standards as w=e0 as 3^ Ccsssitssdon. The TDCJ therefore must take immediate action to protect 
the human ri^ts of fe rrisosas- 
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Introduction 


Since 2007, at least fourteen inmates have died from extreme heat exposure while 
detained in correctional facilities run by the TDCJ.’ These deaths have taken place in various 
prisons and transfer facilities throughout Texas, including the Gurney, Michael, Hutchins, 
Huntsville, Hodges, and Garza West Units. Aside from the Huntsville Unit,^ these facilities were 
opened in the past thirty years, but still lack safe climatic and temperature conditions for inmates 
detained within them. The families of some of the inmates who have died have brought 
complaints in federal district court, seeking justice for the inhumane treatment and overheated 
prison conditions that contributed to the death of their loved ones."* 

Exposure to extreme heat in detention conditions such as those present in Texas prisons 
violates several human rights of those incarcerated and constitutes cruel and unusual punishment 
under the Eighth Amendment. This Report discusses how Texas ignores current scientific 
findings regarding the dangers of extreme heat and how extreme temperatures are an ongoing 
threat to the lives of many inmates in Texas prisons. The findings of the Report demonstrate how 
the current situation is contrary to Texas’s constitutional obligations to protect inmates from 
cruel and unusual punishment are discussed. The Report also demonstrates that Texas has not 
met the obligations arising from international human rights standards relating to the treatment of 
prisoners under extreme heat conditions. Texas also falls short in comparison with the standards 
developed by other states. Finally, the Report proposes heat-mitigating standards and procedures 
for Texas prisons, and urges the TDCJ to implement such standards in order to prevent future 
human rights violations in its facilities. 

Current standards for mitigating extreme heat in TDCJ facilities (or lack thereof) are 
woefully inadequate by any comparative measure. Not only do the conditions in TDCJ facilities 
violate international standards for detention conditions, but these conditions also constitute 
violations of the Constitution. Texas lags behind many other southern states with regard to 
enacting and enforcing adequate standards to deal with extreme heat in its prisons. Even Texas 
county jails have standards for maximum allowable heat. 

This Report from the Human Rights Clinic of the University of Texas School of Law was 
co-written by Albert Suarez IV, Kyle Shen, Samantha Chen, and Alex Goeman under the 
supervision and guidance of the Clinic’s Director Ariel Dulitzky. 


' For purposes of this report, reference to “Texas prison(s),” “correctional facilities run by the TDCJ,” “TDCJ-run 
correctional facilities,” “TDCJ facilities” shall mean “state prisons, state jailsf,] and private correctional facilities 
that contract with the TDCJ.” About the Texas Department of Criminal Justice. Tex. Dep’T. OF CRIMINAL. JUSTICE, 
https-.//wwv.tdcj.state.tx.us/about_tdcj.html (last visited March 29,2014). 

^ The Huntsville Unit was established in 1849. Unit Directory: Huntsville Unit, Tex. Dep’T OF CRIMINAL JUSTICE, 
http;//www.tdcj.state.tx.us/unit_directory/index.html (last visited Feb. 27, 2014). 

^ These cases are: Adams v. Livingston, Marone v. Livingston, McCollum v. Livingston, Togonidze v. Livingston, 
Webb V. Livingston, and Hinojosa v. Livingston. Each case is brought on behalf of the family of a person whose 
family member has died in a prison in Texas, and seeks compensatory, punitive, presumed, and nominal damages to 
which the family member is entitled for the wongful death of their kin. 
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I. Texas Prison Inmates and Staff Are Exposed to Dangerous Heat Conditions 

In Texas, average summer temperatures frequently reach over 90 °F, and are often 
combined with humidity levels that can approach 100%/ These temperatures produce concerns 
for health among the general population/ Air conditioning in these conditions becomes very 
important, particularly for children, the elderly, and people with disabilities or medical 
conditions that make them vulnerable to the heat/ It is estimated that by the year 2011, 88% of 
newly built single family homes in the United States were equipped with air conditioning. 
Prisoners with certain physical or medical conditions are at an even higher risk for heat-related 
illnesses, as they are encarcerated in enclosed environments with limited fi-eedom of movement. 
Nevertheless none of the TDCJ facilities in which inmates died of heat illnesses were equipped 
with air conditioning for the general inmate population.^ 

The. National Weather Service (NWS) recognizes the danger of heat-related injury, 
calling excessive heat “one of the leading weather-related killerfs] in the United States, resulting 
in hundreds of fatalities each year.”'® As humidity increases, the chances of heat-related injury 
rise to dangerous levels, even at relatively low summer temperatures." The NWS offers a chart" 
to identify the risks of heat-related injury in different climates, which shows a sharp increase in 
the likelihood of heat-related injury when high humidity coincides with high temperatures." 
Despite these risks, Texas prison staff has recorded prison internal heat indices that fall squarely 
in the “extreme danger” category identified by the NWS, illustrating the TDCJ’s continued 
indifference to endangering the health or lives of heat-vulnerable inmates." 


Climatology Comparison, THE WEATHER CHANNEL, 

http;//wA\'w.weather.com/weather/wxclimatology/compare/77002?sfldl=Palestine,%20TX&sfld2=Rusk,%20TX&cl 
ocidl=&clocid2= (last visited Feb. 27, 2014). 

* See infra Figure 2. 

^ Hot Weather Exercise Tips, TEXAS HEART iNSTrrUTE (December 2013), 
http://wvw.texasheart.org/hic/topics/hsmart/hydrate.cfin (last visited Feb. 27, 2014). 

’ Heat: A Major Killer, Nat’L WEATHER Serv. OFFICE OF CLIMATE, WATER, AND WEATHER SERV.S (Jan. 14, 2014), 
http;//wv.'w.nws.noaa.gov/os/heat/index.shtml (last visited Feb. 27, 2014) [hereinafter NWS]. 

* U.S. Dep’t of Commerce, Heating and Cooling the Home, U.S. CENSUS Bureau NEWS: FACTS FOR FEATURES, 
April 22, 2013, available a? https://www'.census.gov/newsroom/releases/pdf/cbl3fF-08_earthday.pdf. 

^ Frequently Asked Questions, Tex. Dep’tof CRIMINAL JUSTICE, https://ww.tdcj.state.tx.us/faq/faq_cid.html#air 
(last visited Feb. 27, 2014). 

N WS, supra note 7. 

" W. 

See m/ra Figure 1. 

Id. 

See infra Figure 2. 
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Texas has one of ose imprisonment rates and one of the largest inmate 

populations in the couctr}./'' The TTXTJ's latest published statistics show that there were 152,303 
incarcerated individuals in TDCJ facilities as of August 31, 2012,'^ located in 109 TDCJ units 
throughout the state.Most of these inmates are exposed to extreme heat. Recent TDCJ 
temperature logs have recorded heat indices surpassing 100 ®F by 8:30 in the morning.’^ Even if 
the climate remained in this state for the entire day, inmates already would be facing heat indices 
that the NWS has identifed as ar^t^^^ching with extreme caution due to an increased likelihood 
of heat-related injury.^ lo stsis atsssKss. records also show that air temperatures outside some 
TDCJ facilities have spikes 1 IS 'F by 10:30AM, resulting in a heat index exceeeding 149 
°F.^' These temperatures can ressain a: dial level for several hours;^^ indeed, investigations into 
heat-related deaths at TDCJ S^EBdsrs have found temperatures above 90 °F even past midnight. 
This heat far exceeds any leveis c> 'i ^!XXl viij'S danger identified by the NWS.^"^ 


NWS, supra note 7. 

E. Ann Carson & Daniel. 5 CciL>eLe:- of Justice Statistkts, Prisoners in 2012-Advance Counts 

1 (July 2013), available at htie^ 'cs5saent/pub/pdf7pl2ac.pd£ 

” Tex. Dep’t of Criminal Jlstkt. ' eas. 2012 Statistical Report l, a\’ailable at 

http://'v\'ViAV.tdcj.state. tx.us/<k)cizr>srs-.* t'.ciscsa; Report_FY2012.pdf. 

Unit Directory, TEX. Dep"^ KS—CE, http-7/www.tdcg.state.tx.us/uiiit_directory/index.html (last 

visited Feb. 27, 2014). 

See infra Figure 2. 

NM^S, supra note 7. 

See infra Figure 2. 

^ Id. 

Complaint at 130-31, Hiiwas L--^r 2 ^s>n, No.2;13-cv-00319 (S.D. Tex. Dec. 15, 2013); UNIVERSITY OF 
Texas Medical Branch, Fr-wi-e report;Hinojosa, albert 2 (2012). 

See supra Figure 1. 
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Figure 2: Temperature Log, Hutchins Unit, Texas Department of Criminal Justice^® 


Additionally, almost half of TDCJ facilities are built with outer walls that are either 
partially or fully constructed from metal.^^ Temperatures in these metal-constructed facilities are 
consistently higher than ambient temperatures or temperatures in concrete facilities.^^ Inmates 
housed m these facilities have no way of escaping the heat, and are placed at risk of suffering 
heatstroke as a result. 

Despite extreme temperatures, TDCJ-run correctional facilities (with the exception of 
hospitals and psychiatric facilities) generally do not provide air conditioning to prison inmates, 
as w'ould be the proper and adequate measure to take.^^ While the commissaries in TDCJ 


“ Tex. dep’t of Criminal Justice, Temperature Log Hutchins Unit (July 19,2011). 

^ Joseph Torey Nalbone, Evaluation of Building and Occupant Response to Temperature and Humidity: Non- 
Traditional Heat Stress Considerations; A Comparison of Different Construction Types Used by the Texas 
Department of Criminal Justice 7 (Dec. 2004) (unpublished Ph.D. dissertation, Texas A&M University), available at 
http-y/repository .tamu.edu/bitstream/handle/1969.1/1504/etd-tamu-2004C-ITDE-Nalbone.pdf?sequence=l. 

^ Id at 29. 

^ Frequently Asked Questions, supra note 9. 
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facilities sell fans to inmates for $22.50,^^ those fans are the fifth most expensive item on a list 
that is largely populated with items costing less than a dollar each.^° Not only is this price 
prohibitively expensive to many suffering inmates, the use of fans in extremely hot and humid 
conditions may not even mitigate the situation for these prisoners. Studies conducted by the CPC 
have reported that fans will not protect a person from heatstroke and heat-related illnesses when 
temperatures are above 90 °F and humidity is above 35%.'^ ' In fact, using fans in extremely hot 
and humid conditions may actually increase heat stress on the body.^^ As already stated, TDCJ 
records^^ show that temperatures and humidity in its prison units many times exceed these levels 
in the summer months, causing danger to inmates that can quickly progress to death.^'* 


Tex. Dep't of Criminal Justice, Commissary and Trust Fund Price List (Nov. 22,2013), available ai 
http://www.tdcj .state.tx.us/documents/finance/Commissary_Price_List_] 1-22-2013 .pdf. 

Id Texas Citizens United for Rehabilitation of Errants (TX-CURE) runs a fan program through which indigent 
prisoners are provided fans at no cost to them. Texas CURE Fan Program, TEXAS CURE, 
http://www.texascure.org/fanprogram.html (last visited Apr. 3, 2014). However, the availability of the fans is 
dependent on donations received by TX-CURE, and “the group never has enough funding to help every'one who 
requests [a fan].” Bob Ray Sanders, P%en Summer arrives, Texas inmates suffer more, FORT WORTH Star- 
Telegram, (Jun. 1, 2013), http://w\w.star-telegram.com/2013/06/01/4899449/sanders-when-summer-arrives- 
texas.html. 

Ctr.s for Disease Control and Prevention, Heat-Related Illnesses, Deaths, and Risk Factors — Cincinnati and 
Dayton, Ohio, 1999, and United States, 7979-7997, MORBIDITY AND MORTALITY WEEKLY REPORT (June 2, 2000), 
http://www'.cdc.gov/mmw/preview/mmwrhtml/mm4921a3.htm (last visited Feb. 27, 2014) [hereinafter MORBIDITY 
AND MORTALITY WEEKLY REPORT]. 

See, e.g., Precautions Can Prevent Heat-Related Illnesses, CITY OF HOUSTON, 
http://w\tnv.houstontx.go\'/health/heatillness.html (last visited Apr. 2, 2014); Fans, NATIONAL COLLABORATING 
Centre FOR Environmental Health (March 2011), http://w'ww.ncceh.ca/erL'major_projects/heat_advice/fans (last 
visited Apr, 2, 2014). 

See supra Figure 2. 

See R. Sari Kovats & Shakoor Hajat, Heat Stress and Public Health: A Critical Review, 29 ANNUAL REV. OF PUB. 
Health 9.1, 9,2 (2008), cn>ailable at 

http://cgch.lshtm.ac.uk/Heat%20Stress%20and%20Public%20Health%20A%20critical%20review.pdf 
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Deadly Texas prison temperatures have been a long-standing, ongoing issue in TDCJ-run 
facilities, and the TDCJ is well aware of this issue. For example, at least sixteen Texas prison 
inmates experienced symptoms related to hyperthermia in the summer of 1998, three of whom 
died from their symptoms.^^ Many of those inmates had preexisting health conditions and were 
receiving psychotropic medications, yet were housed in units that were not cooled S' li^ 
medical needs. Over the years, TDCJ facilities seem to have seen little imprmesas- 
completely disregarding the rights and dignity of its inmates. Since 2007, at least 
inmates have died from extreme heat^^ in nine different TDCJ prisons.^^ Al l fourteen inz^ss 
had preexisting health circumstances that rendered them more vulnerable to heat-nd^l 
illnesses, such as obesity, diabetes, and history of hypertension.'*'’ '** Thirteen of the fogtegi 



Figure 3; Small Fan in Inmate CelP® 


Photograph, Tex, Dep’t of Criminal .Justice, Polunsky Unit Fan, Livingston, TX (Jan. 1,2006) (on file Nvhi 
author). 

Human Rights Watch, Ill-Equipped: U.S. Prisons and Offenders with Mental Illness 125 (2005 l 
available at http://www.hnv.org/reports/2003/usal003/13.htm; Letter from Dr. Jeffrey L Metzner to attorney 
Brorby (December 31,1998) 17, available al http://www'.clearinghouse.ne1/chDocs/public/PC-TX-0003-(K)'S_»±r 
” Human Rights Watch, supra note 36. 

^Mmended Complaint at 14—15, Adams v. Livingston, No.3:13-cv-00217 (S.D. Tex. July 24, 2013). There 
be more heat-related deaths that have not been reported as such. See Abderrezak Bouchama & James P. Kjkjc^ 
Heat St7-oke, 346 New Eng. J. Med. 1978,1978 (2002) (stating that heat stroke is an underdiagnosed illnesi 
Id. at 14—15. These units are Byrd Unit, Gurney Unit, Hutchins Unit, Coffield Unit , Hodge Unit, Michael t 
Huntsville Unit, Connally Unit, and Garza West Unit, 

Richard Beebe & Jeffrey Myers, Professional Paramedic, Volume III: Trauma Care & EMS 
Operations 271 (2011); Extreme Heat: A Prevention Guide to Promote Your Personal Health and Safety- 
Continued, Ctr.s for Disease Control and Prevention (July 31,2009), 

http://www.bt.cdc.gov/disasters/extremeheat/heat_guide-page-2.asp (last visited Feb, 27, 2014); Frequemt i 
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inmates were *si ^scscribed medication at the time of their deaths These medications 
include dss^^s. ps^c^^tspics, and beta-blockers,'^^ all of which can further inhibit the body’s 
ability to swsm. ct c^KTwise cool down, and should have alerted medical staff of inmates’ 
susceptTtJtlin- s? Five of the inmates spent less than a week in TDCJ custody before 

the diBig grousK mx c^^jions in the prison facilities, and the lack of proper TDCJ preventative 
measuns, tilksi All inmates whose body temperatures were measured had body 

tempe-sisrs of c?«wer ’.05 -p at the time of their deaths/^ 

HisB have not only exposed inmates to dangerous situations and caused 

multipfe bei save also consistently and systematically harmed prison personnel, In 2012 , 

92 TIXU ofScers suffered heat-related injuries or illnesses, an d 55 additional 

injuries 2 ^ wse recorded by the TDCJ by September of 2013.'^^ Many of these same 

offices also fikst "ssc^kes’ compensation claims with the Texas Department of Insurance. In 
2011, 66 ^sskers’ compensation claims were filed by TDCJ correctional officers, 66 

were filed in 3)CL ssd -M) in 2013.'** The situation has become so egregious that in October of 
2013. SHiks nairesenting corrections officers in Texas prisons publicly supported 

lawssite 5kd f^silics of prisoners who had died, citing the stifling heat and heat-related 
injuries srKiss :r^xr guards.'*^ The union reported that corrections officers complained of 
temperamres as as 130 °F, and were especially incensed that Texas had spent $750,000 on 
exhaust fans and misters for pig farms to keep swine cool, while neglecting extreme heat 
conditions for inmates and guards inside the prisons. ^** Not only does this heat cause significant 
injury to guards, but it also precludes them from properly managing inmates by discouraging 
prolonged e-xposure to the extremely hot inmate housing areas of the prisons. 

The dango'ous heat situation in Texas prisons is well documented. Almost every audit 
report of frae ,4n£racs; Correctional Association (ACA)^' performed on TDCJ facilities during 


Questions 4,\ai6‘ CTR.S FOR DISEASE CONTROL AND PREVENTION (Aug. 15, 2006), 

httpiZ/wA^T* L^sKTs/extremeheat/faq.asp (last visited Feb. 27, 2014). 


Amenckd C 
Id. 


. sssmi note 38, at 15. 


42 

‘^Id. 

Id. at 23 
■‘Vdatll. 

Brittne' Mav Join Inmates in Complainls Over Heat in Texas Prisons, DALLAS NEWS (Sept. 17, 

2013). tep-;^^-»-a^^^ia^K«s..coni/news/state/headlines'20130917-guards-may-join-inmates-in-complaints-over- 


heat-in-LexaMr^^-sx .asi \isited Feb. 27,2014). 

*'’ld ' 

E-mai. .tfcass. Program Supervisor 1, Risk Management, ARRM Division, Texas Department of 

Crimina rx. ■ sx-s - vtarch 27,2014,4:00 CST) (on file with author). These numbers may be higher, fee 
Martin, -isir -c Jxrxg that 72 “heat prostration” claims were filed by corrections employees in 2012), 
Ann T —E-'eas..#- tfeal Tests Prisons, WALL ST. J., Oct. 17, 2013, available at 


http://or-x--e articles'SB 10001424052702304441404579123381202026834. 

“ W- 

The .AC 4 —national standards applicable to domestic correctional facilities. Standards & 
Accredhxx:^^ CORRECTIONAL ASSOCIATION, https'7/www.aca.org/standards/faq.asp#overview_whatis 

(last -trC. Z“. 2 4L For a facility to become ACA accredited, it must comply with a certain percentage of 

ACA /-J c <“x>liance is based largely on the results of an ACA audit. Id. If a facility is found to be in 
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IX summer months mention the hot conditions inside TDCJ prisons/^ The audit for the Cole- 
Moore unit, in particular, mentions that the inmate living areas were “uncomfortably warm in 
spite of the use of large fans.”^^ In addition, the ACA’s audit of the Gurney Unit noted the deaths 
of five inmates in the “very hot summer” of 2011, stating that “[e]ach of these persons had 
3tedical and/or mental health conditions that placed him at risk, and excessive heat was judged to 
^ve been a significant contributing factor in the deaths,”^'* While the ACA accredited these 
units, the subject of heat was brought up time and again, showing that extreme heat is a tangible 
srd noticeable issue in TDCJ facilities.^^ Despite these findings, the TDCJ has failed to take any 
proper action. 

n. Extreme Heat in TDCJ Facilities is Unhealthy 

Extreme heat injuries are widely studied in medical and scientific literature, as well as by 
^vemment and regulatory bodies. The effect of excessive heat on the human body is called 
h\perthermia.^^ One result of hyperthermia is heat stroke,^’ the roost extreme type of heat-related 
injury and the sort suffered by those who died in TDCJ prisons. Heat stroke occurs once the body 
rs no longer able to reduce its internal temperature.^^ When this occurs, the body’s internal 
temperature rises to 106 °F within ten to fifteen minutes; two inmates who died from heat stroke 
in TDCJ facilities had body temperatures above 109 °F at time of death.The pulse becomes 
strong and rapid,^’ and his or her skin will feel very hot.^^ Eventually, the person may become 


compliance and is subsequently accredited, the accreditation award will last up to three years, at which point the 
facility must become re-accredited. Id. 

^ See, e.g., American Correctional Association Commission on accreditation for Corrections, 

.ACCREDITATION REPORT: BRISCOE/COTULLA UNIT 7 (2012); AMERICAN CORRECTIONAL ASSOCIATION COMMISSION 
ON ACCREDITATION FOR CORRECTIONS, ACCREDITATION REPORT: COLE/MOORE UNIT 7 (2012) [hereinafter 
COLE/MOORE UNIT]; AMERICAN CORRECTIONAL ASSOCIATION COMMISSION ON ACCREDITATION FOR CORRECTIONS, 
ACCREDETATION Report: Eastham Unit 6 (2011). Despite these issues, every TDCJ-run facility subject to ACA 
audits in the last three years has been accredited by the ACA. 

^ Cole/MOORE Unit, supra note 52, at 7. 

^ AMERICAN CORRECTIONAL ASSOCIATION COMMISSION ON ACCREDITATION FOR CORRECTIONS, ACCREDITATION 
Report: Gurney Unit 9 (2012). 

There has been some criticism among significant organizations such as the ABA about the accreditation process 
of prison accreditation bodies. See American Bar Association Criminal Justice Section, Key Requirements for the 
Certification of Correctional Accrediting Agencies (2011), available at 

hiipn'/wtvw.americanbar.oiu/content/dam/aba/administrative/criminalUustice/20] 1 a_resolution 1 OSb.authcheckdam 
-pdf (critiquing currentiy available accreditation processes and calling for more transparency and accountability of 
accreditation bodies). 

^ NWS, supra note 7. 

Ctr.s for Disease Control and Prevention, Heat Stress, The Nat. INST. FOR OCCUPATIONAL SAFETY AND HEALTH 
(Nov. 7,2013), hnpn','w-w\^.cdc.gov/niosh/topics/heatstress/ (last visited Feb. 27, 2014) [hereinafter NIOSH], 

^ Id 
^ Id. 

* Amended Complaint, supra note 38, at 15. 

Heat Illness, U.S.Nat’L LIBRARY OF MEDICINE Nat’lINST.S OF HEALTH (Feb. 25, 2014), 
http-7/www.nlmJiih.gov/medlineplus/heatillness.html (last visited Feb. 27, 2014). 

“ Heatstroke: Symptoms, Mayo CLINIC (Sept. 2, 2011), http://www.mayoclinic.org/diseases-conditions/heat- 
stroke/basics/symptoms/con-20032814 (last visited Feb. 27, 2014). 
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unconscious.^^ At a certain point, the organs, including the brain, will stop functioning. ^'* Given 
prompt and proper treatment a person may recover from this condition, but if left untreated, the 
person risks permanent disability or death, sometimes within ten to Fifteen minutes.^^ 

Several other types of injuries can result from exposure to excessive heat. At any stage of 
heat-related illness, prompt treatment is important to stave off more dangerous symptoms.^ 
Heat-related illness can manifest in relatively mild conditions, like heat rash, where a person’s 
skin breaks out in rough, itchy patches of red blemishes.^’ More than just an uncomfortable 
inconvenience, these red splotches impede the skin’s ability to sweat, which further exacerbates 
the body’s overheating problem.^* If the person has been involved in strenuous physical activity, 
heat cramps may also occur.^^ These are painful and uncontrollable muscle spasms in the legs cr 
the abdomen.^ ° More serious conditions include heat exhaustion, where a person becomes 
sluggish and very weak as their body pushes to cool itself ^’ The person develops cold and 

~ ■' . m- '■ - ■— ' " mm i, 

clammy skin, a weak and rapid pulse, and may even faint. Because the body’s primary coping 
mechanism for heat is sweating, dehydration often accompanies heat-related illnesses." 
Dehydration is dangerous not only because it means the body can no longer sweat properly, bm 
also because it can independently lead to organ failure through the loss of important electrolytes 
and nutrients on which the body relies to function properly.’"* 

The effect of heat on an individual’s physiology will vary from person to per son. 
However, organizations such as the Department of Labor’s Occupational Safety and Health 
Administration (OSHA) and the CDC have outlined conditions where the likelihood of heat- 
related illness increases across the broader population. 

The OSHA recommends that even workers involved in light, sedentary work like writing 
or knitting should avoid continuous work in temperatures higher than 87 °F.’^ The OSHA states 
that ample supplies of liquids should be made available to these workers, and that workers 
should drink small amounts frequently (such as one cup every twenty minutes) to replace lost 
fluids.’^ Furthermore, efforts at climate control like proper ventilation, air conditioning and fans 


63 

64 

65 

66 

67 

68 

69 

70 


Id. 

Id. 

Id. 

NWS, supra note 7. 
NIOSH, supra note 57. 
Id. 

NWS, supra note 7. 

Id. 


NIOSH, supra note 57, 

Id. 

NWS, supra note 7. 

Dehydration, Mayo Clinic (Feb. 12, 2014), 

http;//wvi'w.niayoclinic.com/health/dehydration/DS00561/DSECTION=complications (last visited Feb. 27,2014). 

OSHA Technical Manual (OTM) Section III: Chapter 4, UNITED STATES DEPARTMENT OF LABOR OCCUPATIONAL 
Safety & Health Administration, available at 


https://\WAV.osha.gov/dts/osta/otm/otm_iii/otaiii_4.htnil#iii:4_3. 

Id. 
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should be used to avoid heat-related injury/^ The CDC has adopted similar 

Any time heat-related injury may become an issue, the CDC recomin^^^ frsquent 

replacement of fluids and taking breaks from prolonged exposure to esmaae ttsM and 

humidityJ^ The CDC has also found that while fans may be helpful aiKi mav iacre^ canforf 

when temperatures a re below 90 °F, th ey will not protect against h^Earoke 

illnesses w h en tem peratures are abov e 90 °F a nd hum idity i s above 35°%- 

For instance, in 2006, the CDC investigated climatic conditions s m ^jelter 

in Texas during late July.*” The CDC investigation discovered that workers in ^ plant 

were exposed to indoor temperatures ranging from 83 °F to 120 °F. sx-osess frr isiEklity, 
radiant heat, and wind.*' These temperatures are similar to those m TTXT ^iities.*^ 

Many participants in the investigation reported symptoms of heat-rd^d kssy nkc rapid 
heartbeat, headache, muscle cramps, and lightheadedness,*'* and showed si^ss of k^tequate 
hydration and acute kidney injury from fluid depletion.*"' Given these ae CIXT report 

recommended the installation of a cooling area and the elimination of lc»n§ oves-oEt saifis that 
exposed workers to overheated conditions for prolonged periods.*" By issssss^s :ajbject 
TDCJ inmates to extreme heat for hours at a time, the TDCJ has -sx the 

recommendations of this CDC report. Additionally, the CDC found dsE perscs*: ;3tm:tive 
equipment*® was considered “the least effective means for controlling ermskyvee aposures,” 
“should not be relied upon as the sole method for limiting employee exposures,” but rather was 
to be used “until engineering and administrative controls can be demonstrated to be effective in 
limiting exposures to acceptable levels.”*^ Therefore, while provision of lightw'eight or 
“appropriate”** clothing may be helpful in mitigating heat-related injury, it is, on its owm, not 
enough to adequately limit inmate heat exposure. 

The TDCJ Risk Mana gement Department is well aware of dae ia^-related 

illnesses when temperatures and humidity rise. In its May 2013 Training CirxasL a viatication 


'’’’id. 

NIOSH, supra note 57. 

” Morbidity and Mortality Weekly Report, supra note 31. 

BICH DANG ET AL., NAT’L INST. FOR OCCUPATIONAL SAFETY AND HEALTH, HEAT STRESS A'O 
Evaluation Among Aluminum Potroom Employees-Texas iv (2011), available m 
http;/M'ww.cdc.gov/niosh/hhe/reports/pdfs/2006-0307-3139.pdf. 

“ Id. at 5. 


82 

83 

84 

85 


See supra Figure 1. 
Id. at 6. 

Id. at 7. 

Id. at 10-11. 


^ Personal protective equipment is defined as equipment worn to minimize exposure to -suries 

and illnesses. Personal Protective Equipment, OCCUPATIONAL SAFETY & HEALTH Adm*v. 

https;//www.osha.gov/SLTC/personalprotectiveequipment/(last visited March 29, 20H' vjggests 

the use of lightweight, reflective aprons as personal protective equipment for aluminun: d-jss »»caasrs > ET AL., 
supra note 80, at 11 . Personal protective equipment protecting against heat stress can imiaae. things, 

reflective clothing or wetted clothing. Heat Stress Guide, OCCUPATIONAL SAFETY & . 

https://www.osha.gov/SLTC/emergenoypreparedness/guides/heat.html (last visited ZS. "SI IA ■- 

Dang et al., supra note 80, at 11. 

Admin. Directive ad-10.64 (rev. 6) 5 (2008). 
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anong TDCJ employees to manage risk and to raise awareness in TDCJ prisons, the 
HXl’ that risks for heatstroke can begin at. temperatures as low as 91 °F, and that 

— - • ir ' ' U'M -- ^ ^ *'■“ ~ 

of 95 °F can creat e an imminent danger of developing heatstroke. Despite this 
TT^skig. SK TDCJ has failed to adopt comprehensive measures to prevent or minimize risk of 
injury. The Risk Management Department has even trained its employees in heat 
^T^cntion for their pets, asking employees if their homes were air conditioned and if 
cool -fc-ater was available to their pets at all times.^° Unfortunately for TDCJ inmates, these 
aTS not made available to them in their cells, and temperatures in TDCJ-run 
ccrrccEsxal facilities continue to pose a threat to the lives of TDCJ inmates. 


FoSow (z»nman seme llp« to prevent a heat«rela<ed 

pet emergency 

• B esbSes the c*vious„ provide Bhetler and shade, 

(re^ water, and good gnxwihig, here are SK»T>e tips to 
help keep yow pel coo! In UiS sommer heat 

• Be 8»aire o( ways ihat your pet couki acddentaiiy be 
ciHJS^ vifthoot shade • Is your 
pet on a tettier and could 
potor^eBy getcmtgWoutIn the 
fus »in7 wfiB lha shad* b# 
svagable all day? WhBe (he 
sheSar provides shade, is It 
hotter ln^9 the shefeer? I( 
possfcle, titlSze shade from trees 
hr addiUofl to the dog hotaei 
assuttog that inore (s sutWent 
sdTede all day kinB- 

• M your pot is left Indoors,» sir contSticsiing aypilabte? 

WiB the house slay oooi through the heat ot Iho cloy? 

Figure 4: TDCJ Risk Management Department: Injury Prevention—Heat Awareness 



IB. Texas Prisons Lack Adequate and Effective Policies to Protect Inmates from 
Exposure to Extreme Heat and Heat-Related Injuries 

Despite the obvious need for procedures to mitigate heat-related situations in Texas 
TDCJ does not have standards in place to protect inmates from life-threatening 
in their cells, and has failed to adopt effective measures to do so, 

While the Executive Director of TDCJ has a statutory responsibility to establish or to 
die establishment of guidelines for the treatment of prisoners under TDCJ care,^^ 
promulgated procedures controlling inmate exposure to extreme temperatures apply 


' =L "yc^'T. of Criminal Justice, May Hot Weather, TDCJ RJSKMGMT.’S TRAINING CiRCUIAR, May 2013, at 4, 
^ httpsiZ/www.tdcj .state.tx.iis/documents/training_circular/Training_Circular_2013-05 .pdf. 

Epperson, Tex. Dep’t of Criminal Justice, Injury Prevention—Heat Awareness Training 9, 

■ 2 - 0 ). 

■ -c - <3. 

F- ■TtOVT-Code§ 493.006 (2011). 
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only to the working conditions of inmates, not to their living areas.Acccording to those 
procedures, when inmates are placed in work environments where temperatures cannot be 
controlled by the TDCJ (such as outdoor work), the Warden and the Department Supervisors 
must ensure that appropriate measures are taken to prevent temperature-related Injury.^'^ When 
there exists a possibility of heat exhaustion or heatstroke, the Warden must instruct staff to 
initiate precautionary measures.^^ At heat indices as low as 90 °F, staff is required to implement 
five minute rest breaks per hour for inmates on work assignment.^^ When the heat index reaches 
110 °F, staff must promote high water intake, implement five minute rest breaks every half hour 
during which inmates must lie down with their feet raised, and work is to be reduced by one 
third.^^ When the heat index reaches 130 °F, work pace should be reduced by one half to two 
thirds, excessive water intake is required, and ten minute rest breaks are implemented every half 
hour, during which inmates must lie down with their feet raised.Staff is also is instructed to 
conduct a special medical evaluation on inmates taking diuretics or other sweat-inhibiting drugs 
before assigning them to work assignments in extreme heat conditions.^^ Although these detailed 
standards are useful to both staff and inmates in prison work environments, no similar TDCJ 
standard is available for inmate cells and living areas, where inmates spend a large part of their 
time. Given that many of the most heat-vulnerable prisoners may not be allowed to work due to 
their health issues, heat-mitigating measures in work environments do not help the situation of 
the most heat-sensitive inmates. 

This is not to say that all Texas governmental agencies have failed to act with regard to 

inmate housing conditions. While the TDCJ is responsible for operation of many state 

correctional facilities, the Texas Commission on Jail Standards (TCJS) regulates and monitors 

county jails and privately operated municipal jails in the state of Texas.The TCJS has 

promulgated temperature standards in the Texas Administrative Code in order to protect county 

and municipal jail inmates. These standards require that “temperature levels shall be reasonably 

102 

maintained between 65 degrees Fahrenheit and 85 degrees Fahrenheit in all occupied areas.” 

In contrast, the TDCJ has failed to adopt any heat-related policies or procedures 
applicable to inmate housing spaces in its own facilities, despite the Department’s awareness of 
the dangers of heat to inmates’ health and well-being.Air conditioning is available in TDCJ 
warden offices'®'^ and even in prison armories”^^ but not for the general inmate population.’”^ 


93 

94 

95 

96 

97 

98 


Admin. Directive AD-10.64 (rev. 6) (2008). 
/if, at 1. 

Id, at 5. 

Id at 10. 

Id 

Id 


” Id at 5. 

See id at 5 (“Offenders under treatment with diuretics or drugs inhibiting sweating require special medical 
evaluation prior to assignment to work in extreme heat.”). 

Tex. Admin. CODE § 251.1 (2011). 

TEX. ADMIN. CODE §§ 259.160,261.160,261.255,261.350 (2011). 

May Hot Weather, supra note 89. 

Defwsition ofRobert Eason at 111, McCollum et al. v. Livingston, No. 3;12-CV-02037 (N.D. Tex. 2013). 
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While air conditioning is also available in some TDCJ medical facilities,'®^ the rnaksit> cjf 
prisoners, such as those serving short-term sentences for nonviolent offenses, sifer 
inadequately cooled environments.*®* Although some ventilation is provided in inmates' crfis. 
when the climate becomes too hot and humid, providing ventilation without adequate missis, 
for cooling does not provide relief. Ventilation and electric fan s ca nnot guara ntee t lag 
a re maintained at safe temperatures, particularly once temperatures exceed 90 

Without a statute or administrative policy setting maximum allowable tempemisTes ta- 
TDCJ prison cells, TDCJ officials currently ignore the effects of extreme tempc^nrs cw 
inmates without risking immediate consequences. This practice has fostered an envircKiKs 
subjects inmates to human rights violations and extremely dangerous and life-±re;^e:^:.T;g 
conditions. 


IV. Texas Laes Behind Other States in Protecting Inmates from Extreme Efcg 

Many state prison administrative bodies, in states with similar weather cossfess s- 
Texas, have established heat-related standards for prisons that are compatibk ■gse- 
requirements of international law and the Eighth Amendment. The Arkansas DqDsa^rsc af 
Corrections mandates summertime cell temperatures to be betw'een 74 °F and 78 “F, ^ ^ 
prisons have been air-conditioned since the late 1970s."® The Arizona Department of 
Corrections requires indoor temperatures of its prison facilities to be maintained at a maximum 
temperature of 78 °F through the use of mechanical cooling. This maximum temperature is 
allowable only when it falls within the American Society of Heating, Refrigerating and Air- 
Conditioning Engineers (ASHRAE) “summer comfort zone” standard; a lower air temperature 
may be required of the facility if exacerbating factors, such as high humidiW kr^eis, xr 
present."' ASHRAE, a leading and widely respected international building technology sjcssj, 
defines “summer comfort zones” through the use of parameters such as air 
humidity, and air speed."^ Similarly, both the New Mexico Department of Correctioi^ ms. 
Oklahoma Department of Corrections require prison inmate housing areas to be maims^ec m. 


' Deposition of Richard Thaler at 180, McCollum et al. v. Livingston, No. 3:12-CV-02037 (N.D. Tex 


Id. 

Frequently Asked Questions, supra note 9. 

Elizabeth Koh, Climate-Controlled Swine Buildings Dismay Inmates ’ Advocates, The Texas Triblw . 

2013) , http://www.texastribune.org/2013/08/16/cooling-tdcj-swine-units-dismays-inmate-/ (last visited “ 

2014) . 

109 


NIOSH, supra note 57. 

Mike Ward, Guards to join convict litigation over hot state prisons, AUSTIN Amerjcan-Statesm.av Ajif. 3 
2013), http://v>'W'w.statesman.com/news/news/guards-to-join-convict-litigation-over-hot-state-p/nZgSD ' sa 
Feb. 27,2014). 

Physical Plant Standards Technical Manual 1.5.1.3.2.1 (Ariz. Dep’t of Corrections 2012). 

5ee Hoyt Tyler et al, CBE Thermal Comfort Tool, Ctr. FOR THE Built Environment at Univ. cr SsasH-T* 
(2013), available at 

http://cbe.berkeley.edu/comforttool/ (showing ASHRAE-compliant “comfort zones”). 
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temperatures appropriate to both summer and winter comfort zcsxs- ^ % Stic this language is 
open to interpretation, use of the ASHRAE definition of “comfcn zc«£s" produce specific 

maximum temperatures for straightfoward staff implementatico ‘ AS «ates, like Texas, 
experience extremely hot temperatures in the summer, but arc still s? setting humane 

temperatures for inmates incarcerated in their state prisons. 

While the above departments of corrections run faciikks ^ to those run by 

the TDCJ, multiple states have also established specific xsmpcrmixts: sMssrm for county and 
municipal jails, As previously discussed, the Texas Administraivc that county and 

municipal jails maintain “temperature levels... betwesx: §5 F^irenheit and 85 

degrees Fahrenheit.”’The Tennessee Corrections Institi^ airier ttK sithority of the 
Tennessee Administrative Code, requires local jails, lock-^s. 'Bk.xsaiscsises. and detention 
facilities to maintain inmates’ sleeping and activity areas ai rew^n 65 °F and 80 

°F.”^ Worth Carolina county jails and municipal lockups arc rccascst u: 'imc ■k^tilation and air 
conditioning systems capable of keeping confinement areas al 85 "F C3- The Illinois 

Administrative Code provides that municipal jails must rouniKsv pFtTrss; ,^Hperatures between 
67 °F and 85 °F.”^ 

Even when correctional facilities are not bound by di-’-cc^cs 'Jt sianites specifically 
delineating maxiumum allowable cell temperatures, departmers of csrrcaioas in other states 
have publicly recognized the dangers of extreme heat to their inmates. In the recent investigation 
of the heat-related death of Jerome Murdough, a mentally-ill homeless man who was put in a 
Rikers Island jail for trespassing “after trying to curl up and sleep in an enclosed stairwell on a 

Physical plant requirements CD-163000 FF (N.M. Dep’t of Correctioas 20! 1L Standards for 
Inspections OP-130107.IV.B.16 (Okla. Dep’t of Corrections 2012). 

The Adult Correctional Facilities manual from the American Correcticasai .•^saccsace applies the same 

language seen in the New Mexico and Oklahoma policies to all adult correcsciss.! -x^ng that 

“[tjemperatures in indoor living areas” must be "appropriate to the summer 'sases? smes.” AMERICAN 

Correctional ASSOCIATION, 2012 standards Supplement § 4-4153 (20:2': stastjards 

Supplement]. However, the ACA has recently discussed potential improves^csss » fecility standards. 

While suggested changes from the current standard have yet to be accepted by tis: Committee, 

suggestions over the past year have included requiring ASHRAE standards andi-eaEnring a maximum 

temperature of 78 °F in new construction living areas. AMERICAN Correctscna: STANDARDS 

committee Meeting Minutes ACA File No. 2012-067 (July 2012) avaiii^ ^ 
http;//wvi'w.aca.org/standards/pdfs/Stahdards_Committee_Meeting_Augusl 2: .—jssa American 

Correctional association, Standards Committee Meeting minutes ^ ^ standards 

Subcommittee Update-January 2013 2 (Jan. 2013), available at 

http://www.aca.org/standards/pdfs/Standards_Committee_Meeting_Minuto__i«*-y _3 Ll-pci ACA AMERICAN 

Correctional association, Standards Committee Meeting Minutes.: Standards 

Subcommittee Update - August 2013 1-2 (Aug. 2013), available at 

http://wAvw.aca.org/standards/pdfs/Standards_Committee_Meeting_Augiis_— _• —sning discussion 

shows cxmcem for the lack of specificity in the current ACA standards and st es -Acilities, such as 

TDCJ-run prisons, will not adequately adhere to the inmate living standarcs tk aCA and the 

international community. 

TEX. Local Gov’t Code § 351.004 (2011). 

Rules of the Tennessee Corrections Institute Correctional Fi400-l.04(iXd) 
(Tennessee Corrections Institute 2004). 

"■'N.C. Admin. Code§ 14J.1217(2013). 

22 ILL. Reg. 19227 §720.40 (2013). 
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chilly winter ^ York City Department of Correction found that several cells in the 

jail were :!» As a result of these findings, the department said that it had taken 

steps to fix ssws, such as correcting any mechanical issues in the facility, despite 

not being bound by a ^5ed& maximum temperature standard.The lack of written maximum 
temperattar sa- TEXII facilities is therefore no excuse for the extreme heat conditions 

in prisoners' livkm 

TIk .Arasic® 3»- Association (ABA) has also addressed the issue of extreme heat in the 
Standards cm bie Tre£zim^ of Prisoners. While these standards have no binding authority on 
the TDCJ cr reiser srisdiction, they were developed and approved as a set of workable 
standards in a diverse of legal and correctional practitioners with the intention of guiding 
courts in of constitutional requirements that apply to prisoners. These 

standards correctional departments towards safe, humane, and effective 

facilities. ~ Tte tsmdde that the physical plant of the correctional facility should have 

appropriae s^ssms. In its commentary, the ABA adds that “cooling should be 

appropriate te ‘^^me comfort and safety in all living and work areas” (emphasis 

added).Ii ^so notes that prisoners who are “particularly vulnerable to heat-related 

illnesses”'" siMisks be sa&K- accommodated, and says that “a prison without air conditioning... 
poses acute te* rsiscmers who are taking certain psychoactive medications.” Thirteen 

of the TDCJ inmates who have died since 2007 were in fact on such medications. It is clear that 
the TDCJ, by allowing these individuals to live in non-air conditioned facilities, has not 
adequately provided for the safety and health of its heat-vulnerable inmates. 

In fact, the TDCJ has itself set administrative guidelines for extreme heat conditions 
when inmastes are c® udsaa work assignment. As previously mentioned, the Warden and the 
Departmecr S^ervTscrs ha\-e a duty to monitor temperatures when prisoners are working in 
extreme hes, aac te ’kecx medical staff immediately when temperature-related injury occurs. 
TDCJ staff zrepne implementation of different heat-mitigating measures for different 


® Matt Pearce, 
2014, availctsms 
20140319, 

See AMESacjt?®; 
(3d. 2011), 
http ://ww»' 
heckdam.ixi:: 
Criminal te 
http;//www 
heckdam.pjsi:'. 
’“M atl. 

Id. at 63. 

Id at 65 
Id at 70. 

Id at 7t. 
ADMIN- 


T‘jrs. man ‘basically baked to death ’ in Rikers Island Jail, L. A, TIMES, March 19, 
Ja3C3es.com/nation/nationnow/la-^a-nn-new-york-jail-death- 
=3fe^z2^Jk^ll 1N WTk. 


A33^.CLs,noN, ABA Standards tor Criminal Justice: Treatment of Prisoners 79-81 

■.i^Knt/dam/ aba/publicarions'criiirinalj usti ce_standards/T reatment_o fPrisoners. authc 
of housing prisoners); .amerkian Bar Association, ABA Standards for 
T OF Prisoners 70-78 (3<L 2011), available at 
.;;^=^*iit/dam/aba/pubIications'criininalJustice_standards/Treatment_of_Prisoners.authc 
of treatment of prisoners potentially vulnerable to heat-related illnesses). 


1.64 (REV. 6) 6-7, 9-12 (2008). 
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temperatures,'^* clearly demonstrating the TDCJ’s knowledge of how extreme heat can harm 
individuals, as well as its ability to promulgate specific standards when it wants to do so. 

The ACA has promulgated standards for inmate housing areas in ACA-accredited 
facilities.Its overarching principle for these standards states, “Inmate housing areas are the 
foundation of institutional living and must promote the safety and well-being of both inmates and 
staff.”’^® The strong language of this statement suggests that the TDCJ’s failure to promote the 
safety of inmates and staff is itself a deviation from the ACA’s expectations for its accredited 
facilities. The ACA has also specifically addressed heating and cooling in inmate housing areas, 
stating that temperatures in housing areas must be “appropriate to the summer and winter 
comfort zones.”'^’ The ACA official comment to this nonmandatory standard notes that 
‘1:emperature and humidity should be capable of being mechanically raised or lowered to an 
acceptable comfort level.”’^^ As previously discussed, fans are largely useless in high 
temperature and high humidity conditions, and are not capable of mechanically lowering extreme 
temperatures to a level that will protect inmates from the risk of heat injury.'^^ The TDCJ’s 
failure to protect its inmates from heat injury through adequate mechanical measures such as air 
conditioning therefore does not meet ACA’s heating and cooling standards for inmate housing 
areas, nor its expectations for how these standards should be reached. 

Therefore, the TDCJ’s failure to promulgate cohesive policies and procedures to ensure 
safe temperatures are maintained in inmate living quarters is a clear and inexcusable departure 
from best practices—and widely-adopted practices—around the country and in Texas, as 
evidenced by other states’ practices regarding climate control, the ACA’s critiques of TDCJ 
facilities on this front, the ABA standards with regard to humane temperatures, and the 
regulations applicable to other types of correctional facilities in Texas. 

V. Current Texas Prisoa Conditions are Unconstitutional 


Texas’ failure to guarantee adequate treatment of prisoners and safe climatic conditions 
during detention is both unconstitutional and an international human rights violation. The Eighth 
Amendment’s “cruel and unusual punishmenf’ provision incorporates the requirement that 
detention conditions respect human dignity.Indeed, the Supreme Court has said that, “The 
basic concept underlying the Eighth Amendment is nothing less than the dignity of man.” In 
Farmer v. Brennan the Supreme Court held that “deliberate indifference” to conditions of 
confinement constitutes a violation of the Eighth Amendment when a prison official 
demonstrates a subjective deliberate indifference to conditions posing a substantial risk of 


AMERICAN Correctional Ass’n, Standards for Adult Correctional Institutions (4th ed. 2003), 
Id. at 36. 

Standards Supplement, supra note 114, § 4-4153, at 58. 

§4-4153 cmtat58. 

Morbidity and Mortality Weekly Report, supra note 31. 

Furman v. Georgia., 408 U.S. 238,241 (1972). 

Trop V. Dulles, 356 U.S. 86,100 (U.S. 1958). 
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serious harm to the inmate.’^^ In defining the subjective element of deliberate indifference, the 
Court held that the mental state of the prison official should be analyzed according to the 
criminal law standard of “reckless.”’^’ As such, if a prison official has “actual knowledge of a 
potential danger” to a prisoner and fails to prevent this danger, then that official has acted with 
deliberate indifference to the safety of the prisoner in violation of the Eighth Amendment. As 
has already been stated, TDCJ officials have extensive knowledge of the extreme heat and the 
danger that it poses to inmates. Specifically, TDCJ officials know that inmates with certain 
health conditions are at a particularly high risk. TDCJ has been and continues to be acting with 
deliberate indifference. 

The Fifth Circuit has repeatedly held that high temperatures in a detention facility can 
constitute a violation of the Eighth Amendment.In Smith v, Sullivan, the court held that relief 
should be granted under the Eighth Amendment “if the proof shows the occurrence of extremes 
of temperature that are likely to be injurious to inmates’ health.”*'*® Drawing on this principle, in 
the 2004 case Gates v. Cook, the Fifth Circuit upheld a district court decision that granted an 
injunction to Mississippi death row inmates requiring provisions to cool themselves from May 
through September or, alternatively, whenever the heat index was above 90 °F.’'*’ Expert 
testimony in that case showed that even though in that case no prisoner had ever died of heat 
stroke, the extreme heat in detention combined with the prison’s “deliberate indifference” to such 
a significant risk of harm constituted an Eighth Amendment “cruel and unusual punishment” 
violation.*'*^ 

Following this holding, in Valigura v. Mendoza the Fifth Circuit stated that ‘Sve have 
held that temperatures consistently in the nineties without remedial measures, such as fans, ice 
water, and showers, sufficiently increase the probability of death and serious illness so as to 
violate the Eighth Amendment.”*'*^ The most recent opinion of the Fifth Circuit applying Eighth 
Amendment obligations to temperature extremes in TDCJ facilities found that the prisoner- 
plaintiff in that case had alleged sufficient facts to justify a finding that the state violated his 
constitutional rights.Specifically, the prisoner was 63 years old, had a preexisting blood 
pressure condition, and was taking medication that would affect his body’s ability to regulate 
temperature.*'*^ On 51 days during the prisoner’s confinement, the heat index reached levels 


Farmer v. Brennan, 511 U.S. 825, 828 (1970). 

Id. at 839. 

Id. at 831. 

See, e.g., Smith v. Sullivan, 553 F.2d 373, 381 (5th Cir. 1977); Gates v. Cook, 376 F.3d 323, 336 (5th Cir. 2004); 
Valigura v. Mendoza, No. 07-40284 (5th Cir. 2008), available at 

http://tvww.ca5.uscourts.gOv/opinions/unpub/07/07-40284.0.wpd.pdf; Blackmon v. Garza, No. 11-40316 (5th Cir. 
2012), available at http://www.ca5.uscourts.gOv/opinions%5Cunpub%5Cll/ll-40316.0.wpd.pdf. 

Smith v. Sullivan, 553 F.2d at 381 (5th Cir. 1977). 

Gates v. Cook, 376 F.3d at 336 (5th Cir. 2004). 

’■’2 Id. at 339. 

Valigura v. Mendoza, No. 07-40284, at 5 (5th Cir. 2008), available at 
http://docs.justia.eom/cases/federal/appellate-courts/ca5/07-40284/07-40284.0.wpd-2011-02-25.pdf/1301264190. 

Blackmon v. Garza, No. 11-40316 (5th Cir. 2012), available at 
http://www.ca5.uscourts.gOv/opinions%5Cunpub%5Cll/ll-40316.0.wpd.pdf 
/<i. at 10. 
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considered a “danger” by the NWS, and on ] 1 of these caj’s. he* index was considered an 
“extreme danger.”*^^ The court found that the TDCJ -r T»5?vide remedial measures, 

including failure to provide air conditioning, lack of perswai and windows that were 
unable to open.'^^ Prisoners were forced to drink from their sinks hecmise insufficient water was 
provided to them.'"** The court concluded that a reastss^^ find that this failure to 

provide protective and remedial measures constitsec sssfference to the health and 

safety of the prisoner, and therefore a violation of his Assaim^at rights.'"*^ 

In light of these decisions by the Fifth Circuit, sk L lused States District Court for the 
Middle District of Louisiana issued a decision in ssing that officials at a death 

row detention facility violated the Eighth Amen«fecrrL'^ Tbe ccktI determined that inmates 
were subjected to multiple consecutive days in which ;^ie.x reached well over 100 

—levels considered by the National Weather SeriTceK: conditions that warranted 

“extreme caution” and “danger.”'^' Furthermore, chc cecn r-cas; css die officials at the facility 
disregarded the substantial risk of serious harm to the tnisHes ip ■v'se of their knowledge of that 
risk.This disregard, the court found, consrituEs - EnaifFerence in violation of 

officials’ Eighth Amendment obligations.'’^'* 

Such conditions are present in many of the race ides by the TDCJ. On many 

summer days the heat index is over 90 °F.*** Of those hgrrg es aCo have died from hvperthermia 
in Texas since 2007, the TDCJ tvas aware that all had preexisting conditions that rendered them 
more vulnerable to heat-related illnesses, such as obesity, diabetes, and history of 
hypertension.*^^ As mentioned, thirteen of the fourteen inmates were also on prescribed 
medication at the time of their deaths.'"^ These medications should have alerted medical staff to 
inmates’ susceptibility to heatstroke. All inmates wiiose body temperature was measured had 
body temperatures of over 105 °F at the time of their '* 

TDCJ officials were aware that these feerrers rrsahe petple more susceptible to 
hyperthermia.'^^ Furthermore, TDCJ officials and mesSsst: r^rscoel knew of the medical 
conditions and prescription drugs taken by the inmates wse svray while the inmates were 

under their care.*^** Nevertheless, TDCJ officials did iss imxexs: t±ese particularly vulnerable 
individuals from heat injury and death. To cite one examssr. ::3 e: regional director of the TDCJ 
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Id at 8. 

Id. at 9. 

Id 

M at 11. 

Ball V. LeBlanc, 3;13-cv-13-00368-BAJ-SCR97 (M.D. La. IS” , 
Id at 25. 

NWS, supra note 7. 

Ball V. LeBlanc, 3:13-cv-13-00368-BAJ-SCR at 31. 

Id. at 12. 

Climatology Comparison, supra note 4, 

Amended Complaint, supra note 38, at 15. 

Id. 


Deposition of Robert Eason at 76, McCollum et al. v. Lhiissan. V: 3:U-r\'-02037 (NX). Tex. 2013'). 
Amended Complaint, supra note 38, at 16. 

Deposition of Glenda Adams, M.D. at 86, McCollum et aL" - 3:12-CV-02037 (NX), Tex. 2013). 
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TT that eight detainees died in 2011 in his region, yet stated his belief that the 

TTXl^ ^ a problem with heat related deaths. He went so far as to say the TDCJ was 

doing a “wTc^arfiil joh.”'^' This is clearly a case in which prison officials were aware of an 
acluai om^T s> mnates and failed to prevent this danger. These conditions have not changed in 
TTXTJ Mi as such the continuing threat to current and future TDCJ inmates constitutes 

m cssMJS tMftaale indifference to the risks faced by these inmates. Even if inmates do not 
artsalh cSe, and future inmates are subjected to actual risks to their lives, and failing to 

KKse constitutes deliberate indifference on the part of TDCJ officials. The Fifth 
Chc;^ «ss|«Tocably held that this deliberate indifference to the risks of extreme heat on 
a violation of the Eighth Amendment. 

VL Prison Conditions Violate Inmates’ Human Rights 

SisiSTsne Court has long held that when interpreting the concept of “cruel and 
u3lhs^ 0®j3stesait“ under the Eighth Amendment, it is instructive and appropriate to look to 
Hassan Rights norms.’^^ In the seminal case establishing that international concepts 
of jassks se 'Tckvant to interpreting the Eighth Amendment, the Supreme Court noted that the 
constitsic^ :^x>hibition on “cruel and usual punishment” traces its origin directly to the laws of 
another nation.'®^ For this reason, said the Court, the Eighth Amendment's meaning must be 
drawn from the “evolving standards of decency that mark the progress of a maturing society.” 

In later cases, the Supreme Court noted that "the climate of international opinion 
concerning the acceptability of a particular punishment” is an additional consideration tvhich is 
“not irrelevanL”'*^ Furthermore, the Court has “recognized the relevance of the views of the 
msrTTss33si co?nmunity'”‘^^ in detennining which punishments a “civilized society will not 
tokT^-“~ .2 s» 3 has said that "the overwhelming weight of international opinion... provides 
rcsssccss .significant confinnation to the Court’s determination” that the penalty' violates the 
EsgSS ^i.3aE2s37jent.'^* The Court states that “it does not lessen fidelity to the Constitution or 
pncte tO ilS K to acknowledge that the e.xpress affirmation of certain fundamental rights by 


ViS: 






^twcrt Eason at 110, McCollum et al. v. Livingston, No. 3:12-CV-02037 (N.D. Tex. 2013). 

' Dulles, 356 U.S. 86, 102-03 (N.S. 1958); Coker v. Georgia, 433 U.S. 584, 596 n. 10 (1977); 
458 U.S. 782, 788 (U.S. 1982); Thompson v. Oklahoma, 487 U.S. 815, 830 n. 31 (U.S. 1988); 
536 U.S. 304, 325 (2002); Roper v. Simmons, 543 U.S. 551, 554 (2005). The Supreme Court has 
•' ii^.iioial norms in interpreiiiig other portions of the Constitution besides the Eighth Amendment. 

■ csas, 539 U.S. 558,573 (U.S, 2003) (noting that the European consensus on repealing sodomy 
ix »tion that banning sodom)' -was a fundamental aspect of Western civilization). 

K Ibundation for the phrase “cruel and unusual” stemmed fi'om the “Anglo-American tradition of 
".as ta.ken directly trom the English Declaration of Rights of 1688, and the principle itself came 
3-i, Trap V, Dulles, 356 U.S. 86,100 (1958), 


" ■- :r=:£:5ia. 433 U.S. at 596 n. 10. 

' ■ Oklahoma, 487 U.S. 815, 831-32 n. 34 (1988). 

- -!ons. 543 U.S. 551,554 (2005). 
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other nations and peoples underscores the centrality of those same rights within our own heritage 
of freedom.”'® 

Thus, the Supreme Court has been unequivocal in stating that human rights are highly 
persuasive in guiding Eighth Amendment analysis. 

VII, Texas Violates Human Rights Obligations Regarding Detention Conditions 

The lack of adequate TDCJ policies and standards for dealing with hyperthermia and 
exposing inmates to extreme heat constitutes a violation of international human rights standards 
and of the requirements of the Eighth Amendment. States, including Texas, have both positive 
and negative obligations'’" to not only respect the right to life and the right to humane 
detainment, but also to guarantee that these rights be respected. Because the State exercises total 
control over individuals deprived of their liberty, the State bears an additional heightened 
obligation to guarantee these several rights of inmates.”' Furthermore, where the State is aware 
of a real and imminent danger for a specific individual or group, the State has an obligation to 
adopt additional reasonable prevention and protection measures.'” TDCJ officials are aware of 
the increased risk of heat-related injury and death faced by detainees with pre-existing medical 
conditions and those taking psychotropic medications, yet the TDCJ continues to fail its 
obligation to implement proper preventative measures. 


Report on Citj.zeT) Security and Human Rights, Inter-Am. Comm’n H.R., OEA/Ser.LA//II, doc. 57 ch. IV ^ 35 
(2009), available at https;//wwvi'.oas.org/en/iachr/docs/pdfyCitizenSec.pdf. 

Pacheco Teruel et al. v. Honduras, Preliminary Objections, Merits, Reparations and Costs, Inter-Am. Ct. H.R. 
(set. C)No. 121 ^ 64 (2012), available at http://www.corteidh.or.cr/docs/casos/articulos/seriec_241_ingl.pdf. 

Pueblo Bello Massacre v. Colombia, Interpretation of the Judgment of Merits, Reparations and Costs, Inter-Am. 
Ct. H.R. (ser. C) No. 1401 120 (2006), available at 
http://w'ww.corteidh.or.cr/docs/casos/articulos/seriec_140_ing.pdf 
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Figure 5: Poiunsky Unit, Livingston, 

Although persons who are incarcerated have been deprived of their right to liberty, these 
individuals still retain most of their fundamental human rights, most notably the rights to dignity, 
life, security of person,^’'* the right to be free of inhuman or degrading treatment, and the ri^ 
health.Nearly every body of human rights law includes provisions specifically fcH- rise 
protection of prisoners’ rights.*’^ The fact that this idea has such universal support demonstr^^ 
that guaranteeing the protection of basic rights of inmates has become part of customs^ 
international law, which comes from a general and consistent practice by other nations. In brie& 
submitted to the Inter-American Commission on Human Rights (lACHR), the United States has 
relied on the concept of customary international law, showing that the the United States acce^ 
the binding nature of customary international law.'’’ 


Photograph, Tex. Dep’t of Criminal Justice, Poiunsky Unit Interior, Livingston, TX (Jan. 1,2006) (on file wie 
author). 

Universal Declaration of Human Rights, G.A. Res. 217 (Ill) A, U.N. Doc. A/Res/217(111), art. 3 (Dec. 10, 1 
”^/iiart. 5. 

See, e.g., id. art. 3; International Covenant on Civil and Political Rights, G.A. Res. 2200A (XXI), U.N. Doa 
A/6316, art. 10 (Dec. 10,1948); Inter-Am. Comm’n H.R. [lACHR], Principles and Best Practices on the Proi 
of Persons Deprived of Liberty in the Americas, Res. 1/08 (March 13, 2008), available at 

http;//www.cidh.oas.org/pdf%20files/RESOLUT10N%201_08%20-%20PRINClPLES%20PPL%20FlNAL.pc: 
[hereinafter Principles and Best Practices}, American Declaration on the Rights and Duties of Man, Ninth 
International Conference of American States (1948), OEA/Ser.L.V/II.82, doc. 6 rev. 1 art. XV (1992). 

Response of the Government of the United States of America to Inter-American Commission on Human R% ^ 
Digest of United States Practice in International Law 2004, Ch. 18, doc. 60 (2004); RESTATEMENT (THIRD) cm* 
Law of the Foreign relations of the united States § 101 cmt. c (l 987). 
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Texas' firs c*ji!^icsi sd persons deprived of liberty and under its control is to guarantee 
the right to life Vanoas sisnan rights bodies have unanimously affirmed the right of all people 
to preserve tiKir Ihcs. mss noted before, the State bears an increased duty in guaranteeing 
this right to those sfcprived of liberty and under the control of the State.”* The reason for placing 
an increased fcwdwi c® ^ to guarantee prisoners’ rights was summarized by the lACHR: 

The Stae,, a person of his liberty, places itself in the unique position 

of o? ss to life and to humane treatment. All this means that the 

act of cOT-ies with it a specific and material commitment to protect 

the Sghity so long as that individual is in the custody of the 

State, miikh hsckiifes fffotecting him from possible circumstances that could 
imperil his life md personal integrity, among other rights.'™ 

This quote aise Sfesxscs msx the State also has the equally important duty of guaranteeing 
prisoners’ teafeis The International Covenant on Civil and Political Rights (ICCPR), 

the Universal Dse:^:fc:s of Human Rights (UDHR), and the American Declaration on the 
Rights and Etees «:€ Mse v^ADRDM) all acknowledge the basic and unalienable dignity that 
every indhidua;' pisssassses *■ Likewise, both the UDHR and the ADRDM include the right to 
health as one <>t feadamental rights retained by all human beings.'*’ There are no 
justifications for a State to fail to meet these basic obligations, not even financial constraints. 
Both the Inter-American Court of Human Rights (lACtHR) and lACHR have steadfastly 
maintained that economic hardship and financial difficulties may not be invoked by States in 
order to justify detention conditions that fail to meet international standards.'*^ 

It is also iiTLDcrE^ to note that the human rights bodies have repeatedly held that the 
State’s obli^k® sc Torture and inhuman or degrading treatment or punishment” are 

banned in nrespective of the victim's conduct or the financial situation of the 

State. The rsec* die right to be treated with dignity is considered so fundamental to 
prisoners’ ri^as «■ being stripped of dignity can result in, “feelings of anguish and 

inferiority cfTm^riSsing and debasing [prisoners] and possibly breaking [their] physical 

Pacheco Teicfe ' Ss»szas-Imer-Am. Ct. H.R. (ser. C) No. 121, ^ 64 (2012), <7va;7a6/e a/ 
http;//www.cor&3s^-a ir ^c»-3^3s,'articulos/seriec_241_rngl .pdf. 

Minors in I>s=s« Case 11.491, Inter. Am. Comm’n H.R., Report No. 41/99, OEA/Ser.L./V/II.95, 

doc. 7 rev. ^ 135 •. ca http://www1.umn.edu/'huiTianrts/cases/1998/honduras41-99.html. 

Internatioi« -x- 5N5 ax! Political Rights, sufra note 176, art. 1; Universal Declaration of Human 

Rights, supra mss- ^ ■ %=*rican Declaration on the Riefats and Duties of Man, supra note 176, art. 1. 

181 * 

Universal jc Rights, supra note 174, ai 25; American Declaration on the Rights and Duties 

of Man, supra *4, 

Report of^ Canimission on Human Rights on the Situation of Persons Deprived of Liberty in 

Honduras, Inier-- -i,S.. OEA/Ser.L/V/n.l47, doc. 6 ^ 74, 104 (2013), available at 
https://vi'ww.c»»-i«f^'^:st ^ i3f>cs/p)df/HONDURAS-PPL-2013ENG.pdf. 

See, e.g., App. No. 5310/71,^ 163 (1978), available at 

http ://hudoc,«:i».c3e_ s, 5r&'^K.pages/search.aspx?i=001 -57506 (“The Convention prohibits in absolute terms 
torture and ^ treatment or punishment, irrespective of the victim’s conduct. Article 3 makes no 

provision for c-r z*— tixre can be no derogation therefiom even in the event of a public emergency 

threatening n* ^ -rftr' 
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-cr scsai resistance.’"'*^ Because basic dignity is fundamental to every human being, depriving 

185 

of dignity is a form of inhuman treatment. 

Texas’ positive obligation to guarantee inmates’ right to health is particularly important. 
Brisooers have no other way of accessing medical treatment, and as such are entirely reliant on 
"X nXU to ensure their well-being. The lACHR has found violations of the right to health 
y isisoners had medical conditions that prison officials were aware of, and yet no measures 
^ien to address these health problems.'*^ This exact same scenario has occurred^ and is 
-s— —in TDCJ facilities. The TDCJ is aware that certain medical conditions and 
increase prisoners’ susceptibility to heat related illness, and yet there still exist no 
-iTs»'m>cedures for protecting these vulnerable inmates’ health. 

Persons deprived of their liberty have been dying in the custody of the TDCJ from 
"se'veaable causes. The fact that officials at the TDCJ were aware of risks to inmates that rose to 
ie kf»e-I of a substantial threat to their health, safety, and dignity shows that the state of Texas is 
3 cs: adequate measures to protect the physical well-being of those detained by the TDCJ. 

if nr^idng else, this in itself danonstrates that Texas is failing its obligation to guarantee the 
rkirs feo life, health, and dignit}' of those persons deprived of liberty and under control of the 
all inmates at TDCJ facilities are exposed to these extreme temperatures, even those 
wiio have not died have had their lives put at risk by the TDCJ as a fesult of the lack of 
preventative and remedial measures to address extreme heat, and their rights to health and to be 
treated with dignity have been violated. 

Vm, Texas Fails Its Duty to Prevent Cruel. Inhuman, or Degrading Treatment 

Texas violates all TDCJ inmates’ rights to not be subject to cruel, inhuman, and 
.S:s 73 cing treatment. The general standard regarding treatment of persons deprived of their 
iS^errv was first set out by the United Nations in the UDHR. Article 5 of the UDHR states that 

* *187 

'TSu 3 K shall be subject to torture or cruel, inhumane, or degrading treatment or punishment. 
This standard has since been reiterated in almost every major body of human rights law, 
asaSng but not limited to the ICCPR,*** the Convention Against Torture and Other Cruel, 
or Degrading Treatment or Punishment (CAT),'*^ the American Convention on Human 

(ACHR),’^ the ADRDM,'^' and the European Convention on Human Rights (ECHR).’^^ 


y Greece, App. No. 28525-95 TH 21-22 (2001), available at 
ssz- ^5.adoc.echr.coe.intysites'6apages.'search.aspx?i=001-59413. 

^ jdww' V. The Neibaiands, No. 24919/03 ^216 (2005), available at 
hiidoc.echr.coe jiU.'sjtes'eng^pages/search .aspx?!=001 -70377. 

“ Elias Bisect« al. v. Cub^ Case 12.476, Inter-Am. Comm’n H.R., Report No. 67/06, OEA/Ser.L./V/II.127, 
i»3cr 4 rev. 1 ^ 157 (2007), available arhttp;//wvvwl.umn.edu/humanrts/cases/67-06.html. 

iTuversal Declaration of Human Rights, supra note 174, at 71. 

• teemational Covenant on Civil and Political Rights, supra note 176, art. 7. 

Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment, G.A. Res 39/46, 

: J\. Doc. A/39/51, art. 16 (Dec. 10,1984). 

.American Convention on Human Rights, supra note 176, art. 5. 

.American Declaration on the Rights and Duties of Man, supra note 176, art. XXVI. 
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The purpose of this standard is to ensure that all persons deprived of their liberty be treated with 
respect and the inherent dignity of a human being. 

Although the phrase “torture or cruel, inhuman, or degi’ading treatment or punishment” is 
somewhat vague, various international human rights bodies have developed an in-depth body of 
case law regarding this standard. These standards and recommendations include, but are not 
limited to, the UN’s “Standard Minimum Rules for the Treatment of Prisoners,”the lACHR’s 
“Principles and Best Practices on the Protection of Persons Deprived of Liberty in the 
Americas,”’^'* and the Council of Europe’s “Recommendation of the Committee of Ministers to 
Member States on the European Prison Rules.”'^^ 

The most substantial body of case law regarding what constitutes “torture or cruel, 
inhuman, or degrading treatment or punishment” has been established through litigation in the 
European Court of Human Rights and in the Inter-American system. For the purposes of this 
report, the case law regarding detention conditions will be analyzed collectively because their 
decisions are highly uniform, the international human rights bodies often cite one another, and 
because the Inter-American system has expressly adopted many of the Europeans Court of 
Human Right’s (ECtHR) standards regarding detention conditions. 

Nonetheless, the decisions from the lACHR and LACtHR are more relevant than the 
ECHR and the ECtHR. As a member of the Organization of American States (OAS), the United 
States is a signatory of the ACHR.'^’ The Convention establishes the lACtHR as the court 
competent to address matters arising from commitments made under the ACHR.'^* 

Because the term “torture” is generally isolated as a specific breach requiring intentional 
infliction of a very severe harm,’^^ the international human rights bodies have generally focused 
on determining what conditions constitute “inhuman or degrading treatment or punishment” by 
considering the relevant standards in cases most analogous to extreme heat issues in Texas 
prisons.”^®® 


European Convention for the Protection of Human Rights and Fundamental Freedoms art. 3, Nov. 4,1950, E.T.S. 
No. 5,213 U.N.T.S, 221. 

Standard Minimum Rules for the Treatment of Prisoners, E.S.C, Res. 663C, Annex 1, at 11, U.N. Doc. 
A/CONF/611 (July31, 1957), amended by E.S.C. Res. 2076, at35, U.N,Doc. E/5988 (May 13, 1977), 

Principles and Best Practices, supra note 176. 

Council of Europe; Committee of Ministers, Recommendation Rec(2006)2 of the Committee of Ministers to 
Member States on the European Prison Rules, Rec(2006)2 (Jan. 11,2006), available at 
https://wcd,coe.int/ViewDoc.jsp?id=955747. 

See, e.g., Luis Lizardo Cabrera v. Dominican Republic, Case 10.832, Inter-Am. Comm'n H.R., Report No. 35/96, 
OEA/Ser.L./V/11.98, doc. 7 rev. 821 (1997), available at http://w\vwl.umn.edu/humanrts/cases/1997/doinrep35- 
96.html (referring to the definitions fi-om the European Commission on Human Rights and the European Court of 
Human Rights to distinguish inhuman and degrading treatment from torture, and adopting its own criterion that 
included some, but not all of the criteria from the European bodies). 

Org. of Am. States, Am. Convention on Human Rights, Nov. 22, 1969, OA.S.T.S. No. 36,1144 U.N.T.S. 123. 
'^^Mart.33. " 

See, e.g., Convention against Torture, supra note 189, art. 1. 

The European Commission on Human Rights has distinguished between inliuman and degrading, defining 
inhuman as “severe suffering, mental or physical, which, in the particular situation is unjustifiable,” and degrading 
as “grossly humiliatpng] him before others or driving] him to act against his conscience.” See Brice DICKSON, THE 
European Convention on Human rights and the Conflict in Northern Ireland 140 (2010) (quoting 
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There is no definitive test or any explicit list of factors to determine whether 
conditions constitute “inhuman or degrading treatment or punishment.” Instead, 
human rights bodies have favored an approach that requires analysis of conditions be dom soteH 
on a case-by-case basis.^®’ In each case brought by a person deprived of libat\- regarfaia 
detention conditions, the human rights body will analyze the circumstances specifk 
complainant, requiring that the situation reach a “minimum level of severin' in csrfc fc 
constitute “inhuman or degrading treatment.”^*’^ The evaluation of this minimum levd of 
is highly dependent on a broad analysis of all the relevant circumstances that affect condkicas of 
detention.^°^ The international human rights bodies will generally consider many fesss SBci 3^ 
but not exclusively, the duration of the treatment, and its physical and mental efifecs, as & 
the sex, age, and health of the victim. 

It is important to note that that the Texas’ obligation to avoid subjecting persons 
of their liberty to “cruel, inhuman, or degrading treatment or punishment” cmsiss of bc^ 
negative and positive obligations. Texas not only has the obligation to refrain fitss a 

prisoner to be subjected to “cruel, inhuman, or degrading treatment or punishment^ less 
as guarantor of life and physical and psychological integrity of those under its ccssroi. use 
additional positive obligation to prevent third parties from unduly interfering with die 
of rights and personal liberty.^°^ This obligation imposes a duty on Texas to “eassme fisB: ^ 
person deprived of their liberty’s] health and well-being are adequately secured by, among other 
things, providing him with the requisite medical assistance.”^®^ This duty is especially relevant to 
the most vulnerable detainees, including children, the elderly, and people with disabilities or 
medical conditions because in these cases Texas’ obligations increase considerably. For example, 
in Brown v. Jamaica, the complainant charged that he suffered an asthma attack 'while in 
extremely hot cells during pre-trial detention. The Human Rights Committee ruled tia£ 
suffered by the complainant while detained in these conditions and the denial of 
medical treatment, adequate nutrition, and clean drinking water was a violation of bcss ” 


Denmark, Norway, Sweden and the Netherlands v. Greece, App. Nos. 3321/67, 3322/67, 3323/67 and - C 
Y.B. Eur. Conv. on H.R. 186 (Ear. Comm’n on H.R.) (1969)). However, more recently, the courts 
inhuman and degrading together. See, e.g., lorgov (II) v. Bulgaria, App. No. 44082/98 (2010), availmm .s 
http://hudoc.echr.coe.int/sites/eng/pages/search.aspx?i=001-100271; Mayzit v Russia, App. No. 6337^=* .3*5.. 
available at httpi//hudoc.echr.coe.int/sites/eng/pages/search.aspx?i=001 -68067. 

Ireland v. United Kingdom, App. No. 5310/71, K 12 (1978), available at 
http://hudoc.echr.coe.int/sites/eng/pages/search.aspx?i=001-57506 (“It is thus left to be determined m x ssc- » * 
circumstances of each particular case whether what occurred amounted to, or constituted the specific ~ 

at 11162 (1978). 

Id. 

Id. 

Ximenes-Lopes v. Brazil, Merits, Reparations and Costs, Inter-Am. Q. H.R. (ser. C) No. 1491 fc* 
available a/http://ww'w.corteidh.or.cr/docs/casos/articulos/seriec_149_ing.pdf. 

KudIa V. Poland, App. No. 30210/96, 35 Eur. Q. H.R. Rep. 198 (2000), available at 
http://hudoc.echr.coe.int/sites/eng-press/pages/search.aspx?l=001-58920. 
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and 10 of the ICCPR (relating to crud cr imasuai punishment and preserving the dignity of 
incarcerated persons, respectively),*' 

International human rights bodies have ccasistently considered extreme temperature and 
lack of adequate heating or voitiiatioru s imilar to to the conditions in Texas, as factors that 
contribute to detention conditims h eaeg consiOered “inhumane or degrading treatment or 
punishment.” For example, in Feers r. Gfeare, die complainant suffered from extreme heat in 
an overcrowded segregation unh n."kh poor v^ssil^on and a broken toilet with no privacy from 
the other inmates.^®* In the wiroo", beadcs only provided for two hours a day.^°^ The 
European Court considered the ~act rhs fre applicant was placed in the segregation unit when 
temperatures rise considerably , aad referee id i^Ttness testimony that the complainant was 
affected by the heat and lack of vesnlsEks in the ce!l.^'° Given these extreme heat conditions 
and the lack of action by Greek aadssitks remedy the situation, the European Court found 
that the complainant had been ic irtfmman and degrading treatment, and that the 

government had violated Aitkise 5 of me European Convention—^the prohibition against 
inhuman and degrading treanr^a" ' ^taasDonally, in Stnicl and others i’. Slovenia, 
overcrowding^’^ and temperances arvxmd 82.4 °F and occasionally exceeding 86 °F^’^ 

contributed to conditions that exesefcd a tsesbold of severity' of suffering in detention that 
amounted to degrading treatment and a \Tolai®OD of Article 3.^'*’ Following the same reasoning, 
in Lautaru Romania, the European Court of Eluman Rights found that living in an 
overcrowded facility with summer tempieratures reaching over 104 °F in a cell, where a window 
grille prevented proper ventilation of hot air in the cell, constituted a violation of Article 3. 

The ECtFlR has even go so far as to proclaim that “[it is] unacceptable that anyone 
should be detained in condi tions mvotsTug a lack of adequate protection against... extreme 
temperatures.”^'^ Neither the ECa® acr me LACtHR has ever expressly stated what 
temperatures constitute extreme bca:, cr sSsr^vely held that air conditioning is a requirement 
to prevent inhumane detention costfekss. However, because the human rights bodies have 
repeatedly held that the State mus dc within its power to minimize the suppression of 


Brown v. Jamaica, Case No. CCPRCri? ^ ' ^ l4RR 978 (1999), available at 

http://wwwl .umn.edu/humanrts/undocs scsmsmej? - Jnm. 

9nx 

Peers v. Greece, App. No. 28525/95 11-— available at 

http://hudoc.echr.coe.int/sites/fra/pagei^is::ssr-j£3EC5=^*5-59413. 
at 1126. 
at 1172. 
att75. 

Stnicl and others v. Slovenia, App. Vu,: 10, 6544/10 1 52 (2011), available at 

http;//hudoc.echr.coe.int/sites/eng/pag=a -107141. 

Id. at1!87. 
at 1189. 

Lautaru v. Romania, App. No. 2D11X available at 

http://hudoc.echr.coe.inLsites/eng/p«^ '5£s-di.^sr^'-=00l-107028. 

Mathew v. The Netherlands, App, Nr • 216 (2005), available at 

http://hudoc.echr.coe.int/sites/eng/p^» 'KKll-70377. 
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mdividual rights and to ensure health and welfare of detainees.^^’ the State has the duty to 
provide minimum material requirements,^’* and there are no mitigating circumstances for these 
obligations?’^ In fact, while the European Committee on the Prevention of Torture (CPT) has 
acknowledged that it has not specified an ideal maximum temperature for prison cells, it “has 
made it clear that... excessive heating, whether artificial or natural, is... to be avoided.”^^” 
Therefore it is clear that under current human rights standards, Texas, as the guarantor of rights 
of those under its custody, has an unmitigated duty to provide adequate relief from extreme heat. 

Reports published by the various human rights bodies have also repeatedly condemned 
facilities throughout the world for their inadequate detention conditions relating to extreme 
climatic conditions. For example, a modem prison built in Peru in 1997 had no provision for 
basic water, power, or communications services.^^’ Inmates were exposed to temperatures in the 
winter that fell to -4 No heating mechanism was available in cells or corridors, and the 
cold was exacerbated by humidity from leaking water, which could not be removed due to lack 
of ventilation."^^ The Inter-American Commission found that the Peruvian State had failed to 
comply with its obligations under the U.N. Standard Minimuja Rules for the Treatment of 
Prisoners as well as the Pemvian Constitution to provide prisoners at Challapalca with adequate 
facilities.^"^'* Likewise, a facility in Jamaica was found to be “in serious violation of the right to 
humane treatment” as a result of inmates being exposed to extreme heat with a lack of adequate 
ventilation.^^^ Similar conditions—lack of ventilation and “oppressive heat”^"^^—created a 
“suffocating atmosphere” in prisons in Honduras and Suriname.^^^ The lACHR found that Cuban 
political dissidents were held in cramped cells without any means to endure temperature 
extremes.^^* fri another facility in Benin, heat indices reached 123.8 °F to 129.2 The 

United Nations Subcommittee on the Prevention of Torture recommended these conditions be 


Montero-Aranguren et al. (Detention Center of Catia) v. Venezuela, Preliminary Objection, Merits, Reparations 
and Costs, Inter-Am. Ct H.R. (ser. C) No. 150,1| 86 (July 5, 2006). 

Yvon Neptune v. Haiti, Merits, Reparations and Costs, Inter-Am. Ct. H.R. (ser, C) No. 180, ^ 138 (May 6,2008). 
See Ireland v. United Kingdom, App. No. 5310/71, H 163 (1978), available at 
http://hudoc.echr.coe.int/sites/eng/pages/search.aspx?i=001-57506 (“Article 3... makes no provision for exceptions 
and... there can be no daugation therefrom even in the event of a public emergency threatening the life of the 
nation.”). 

^ Rod MORGA.N & Malcolm d. Evans, The Association for the Prevention of Torture, The prevention 
OF Torture in Elrope (2001), available at http;//www.apt.ch/content/files_res/APT%20CPT%206%20En.pdf. 

Special Report on the Human Rights Situation at the Challapalca Prison, Department of Tacna, Republic of Peru, 
Inter-Am. Comm'n HJl_, OEO/Ser.L/V/II.l 18, doc. 3 H 23 (2003). 

™/diat^26. 

^ l± at ^38. 

^Ud. at^ 104, 116. 

^ Report on the Srtuaiion of Human Rights in Jamaica. Inter-Am. Comm'n H.R.. OEA/Ser.L/VA1.144, doc. 

12 201 (Aug. 10, 2012). uvaiVab/e £7l https://www.oas.org/en/iachr/docs/pdf/Jamaica2012eng.pdf, _ ^ , , 

^ Report on the Human Rights of Persons Deprived of Liberty in the Americas, Inter-Am. Comm’n H.R., 
OEA/SerJWm, doc. 64 ^ 402 (Dec. 31,2011). 

at 1288. 

^/dat1401. 

^ U/N. Subcommittee on Prevention of Torture, Report on the visit of the Subcommittee on Prevention of Torture 
and Other Cruel, Inhuman or Degrading Treatment or Punishment to Benin, CAT/OP/BEN/1,1 180 (2011). 
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the subject of urgent review, that inmates be provided natural light and ventilation, and that 
measures be put in place to reduce the temperature extremes.^^® In the country of Georgia, many 
facilities had unheated cells,^^^ and temperatures in facilities were found to be as low as 59 
These conditions led the European Committee Prevent Torture to recommend that cells be 
properly heated.^^^ 

The U.N.’s Standard Minimum Rules for the Treatment of Prisoners explicitly states a 
heightened concern for the condition of detention regarding climate. Paragraph 10 states, “All 
accommodations provided for the use of prisoners... shall meet all requirements of health, [with] 
due regard being paid to climatic conditions... [including] heating and ventilation” (emphasis 
added).^^'* A similar concern over climatic conditions in expressed by the lACHR in their 
“Principles and Best Practices on the Protection of Persons Deprived of Liberty in the 
Americas.” Principle XT states that “Persons deprived of liberty shall have adequate floor space, 
daily exposure to natural light, appropriate ventilation and heating, according to the climatic 

235 

conditions of their place of deprivation of liberty' (emphasis added). 

The conditions in Texas prisons violate these obligations. The very fact that prisoners are 
dying for preventable reasons demonstrates that the fundamental right to life has been violated in 
contravention of the Texas’ duty to ensure this right. Furthermore, subjecting inmates to 
extended periods of extreme heat rises to the level of inhuman treatment and is a violation of 
their right to health and dignity. The extreme heat in the cells where the inmates died violate the 
standards established by every organization that has explicitly considered the issue of regulating 
exposure to extreme heat. 

IX. Conclusion and Recommendations 

Given the current situation in Texas prisons, the University of Texas School of Law 
Human Rights Clinic concludes that the extreme heat in certain Texas prisons violates 
international human rights standards that require Texas to guarantee the right to life and physical 
integrity of prisoners, prisoners’ right to health and to be treated with dignity, and to prevent 
prisoners from being subjected to “inhumane or degrading treatment or punishment.” These 
standards require the TDCJ to guarantee these rights for all prisoners, not just those that are 
particularly susceptible to heat-related injury. The extreme heat in Texas prisons risks the lives 
of all inmates that are subject to these conditions, and this violates their physical integrity as 
well. The continuing lack of standards and preventitive measures to address these risks increases 
the seriousness of the violations. International human rights standards notwithstanding, the 


at^ 190. 

European Committee for the Prevention of torture and Inhuman or Degrading Treatment or 
Punishment (CPT), Report TO THE Georgian Government ON THE Visit TO Georgia Tin 42,108,138 (2010). 
Mat 1192. 

Id. at 1195. 

Standard Minimum Rules for the Treatment of Prisoners, supra note 193, H 10. 

Principles and Best Practices, supra note 176, at XI. 
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temperature extremes in Texas prisons also constitute a violation of tte ^sMmiment’s 

prohibition of cruel and unusual punishment. 

The Human Rights Clinic recommends the following actions to dkninate 

the TDCJ’s current practice of inhumane treatment of its prisoners in exinsnc ctsKi^ns: 

1. The Texas Department of Criminal Justice should immediffirh’ ssplement 

preventative policy measures for the coming summer months to inmates 

to extreme heat conditions and, particularly, to avoid additional i^aies and 

deaths. Permanent and adequate measures should, at the least racist of air 

conditioning units to keep temperatures in inmate housing areas hck>» t5 ^.Ustil this is 
completed, TDCJ should take additional precautions to redixe hgury and 

death, including; 

a. Immediate screening of all new inmates for health condixKSJs ea-T nagtcarions that 
could make them more susceptible to heat-related illness: 

b. Immediate movement of more susceptible new inmass s seas that do 

not have temperatures exceeding 85 °F; 

c. If areas at a safe temperature are not yet available, coDtiniKxs rnonitoring of 
susceptible new inmates which starts immediately after screening; 

d. Frequent monitoring of any inmates housed in non-air-conditioned units when 
temperatures in inmate housing areas exceed 85 °F; 

e. Provision of constant inmate access to cool liquids and ice; and 

f. Uniform documentation of these practices, including msnbes- classified 

as susceptible to heat-related illness and quantity of cooi ikssis rrD\ided per 
inmate. 

2. In the long term, either by promulgation of new TDCJ policy cr by of the 

Texas Administrative Code, a maximum temperature standard dsxdd be se ftx^all TDCJ 
facilities. This standard should mirror the standards prrssate^^ % the Texas 
Commission on Jail Standards and the standards TDCJ currc^?^ as r^ce for the 
prison workplace. Specifically, the standard should follow 3-scedent and 

adopt a maximum temperature standard of 85 °F throughoin m axluding in 

prison cells and inmate housing areas. 

3. The TDCJ Board and Texas Legislature should approve w -R-_rssary for 

installation of permanent air-conditioning at TDCJ prison s: to ensure 

temperatures do not exceed 85 °F. 

It is likely at least some facilities will require the addite® tonporary or 

permanent air conditioning units in order to comply with this ne\^ Rc«tever, this is a 

cost that must be incurred. Continuing to disregard the plight of TTC3 '•ir^es subject to 
extreme heat is not an option; the TDCJ would be in violation of rrtemanrns human rights 
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and the requirements of the Eighth Amendment if it were to do so. The TDCJ must 
Mion to stop its continuing violation of several human rights of prisoners in Texas prisons. 
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